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A. IDENTITY OF PETITIONER 

James Herrick asks this Court to accept review of 

the Court of Appeals' decision terminating review. RAP 

13.3, RAP 13.4. 

B. COURT OF APPEALS DECISION 

Mr. Herrick seeks review of the Court of Appeals 

decision dated June 20, 2023. 

C. ISSUES PRESENTED FOR REVIEW 

1. The trial court deprived Mr. Herrick of his 

right to a fair trial by admitting evidence of his 36-

year-old convictions as a common scheme or plan 

evidence. 

2. The trial court deprived Mr. Herrick of his 

right to a fair trial by allowing the jury to hear that 

Mr. Herrick had an addition to committing sex offenses 

against children. 
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3. The prosecutor committed misconduct in 

closing arguments when he argued Mr. Herrick had a 

propensity to commit sex offenses when he claimed Mr. 

Herrick was doing what he had done before. 

4. Trial counsel committed ineffective assistance 

when he did not object to evidence of Mr. Herrick's 

supposed sex addiction or the prosecutor's arguments 

about propensity evidence in closing arguments. 

D. STATEMENT OF THE CASE 

Thirty-six years before Mr. Herrick's trial, he 

committed indecent liberties twice. RP 136, 1 CP 81. 

Released in the 1990s, Mr. Herrick had a single 

subsequent conviction for failure to register. CP 81. 

Susan Ricardez had drug problems and Mr. 

Herrick allowed her and her children to stay with him, 

1 All but the September 27, 2021 transcripts are 

sequential. References to this transcript, pages 903-

1107, reflect they come from the amended transcript. 
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as he and his wife were grandparents to her younger 

child. RP 813. Ms. Ricardez lived with them for about 

four years. RP 824. 

After Ms. Ricardez no longer lived with Mr. 

Herrick, she learned of Mr. Herrick's past. RP 822. She 

asked her daughter, Auvilanna Xavier, if Mr. Herrick 

had touched her inappropriately. RP 827. Ms. Xavier 

said he had, which Ms. Ricardez reported. RP 828, 832. 

The police interviewed Mr. Herrick. RP-Amd 

964. 2 Mr. Herrick denied touching Ms. Xavier. RP-Amd 

1022-23. He told the police he had an addiction to 

wanting to molest children. RP-Amd 988, 1014. He 

controlled his addiction through counseling and other 

safeguards. RP-Amd 1017-18. 

2 RP-Amd refers to the amended transcripts from 

September 27, 2021. 
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The government charged Mr. Herrick with three 

counts of child molestation in the first degree. CP 8. 

The government sought to introduce evidence of 

Mr. Herrick's prior convictions to show a common 

scheme or plan and as res gestae of the current offense. 

RP 135. Mr. Herrick objected. Id. The trial court 

expressed concern that it did not know much about the 

prior offenses but determined the government could 

introduce them as evidence. RP 138. 

Understanding it had little information, the court 

asked the parties to inform it if her "impression" was 

wrong. RP 138. The court then relied on "assumptions" 

regarding whether the relationships with the victims 

in Mr. Herrick's 36-year-old cases were similar to this 

case. Id. The court recognized that it could be "wrong'' 

about its assumptions. Id. 

4 



In opening statements, the prosecution 

referenced prior act evidence that the government did 

not seek permission to introduce. RP 780. The 

prosecutor told the jury about Mr. Herrick's supposed 

sex addiction. Id. Defense counsel did not object but 

had previously filed a motion to exclude prior act and 

ER 404(b) evidence. CP 12. 

The government played the video recording of Mr. 

Herrick's statement. The jury learned of Mr. Herrick's 

prior convictions and his supposed addiction. RP-Amd 

988, 1014. Mr. Herrick's attorney did not object. 

The jury heard from Ms. Ricardez, who told the 

jury that her concern for her daughter had sex offender 

convictions. RP 822. Ms. Xavier also testified, accusing 

Mr. Herrick of molesting her. RP 862. 

In closing arguments, the prosecutor returned to 

Mr. Herrick's statements about having a supposed 
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addiction. RP-Aind 1080. In his closing argument, the 

prosecutor tied this addiction to Mr. Herrick's prior 

convictions and his propensity to commit sex offenses. 

Id. The prosecutor argued that he did not want the jury 

to convict Mr. Herrick because of his prior convictions. 

RP-Aind 1079. But he then described the similarities 

as "troubling." Id. 

The prosecutor next turned to Mr. Herrick's 

statements about having a supposed sex addiction. RP

Aind 1080. He argued Mr. Herrick "has done before 

[w]hat he's doing again." Id. He said Mr. Herrick 

admitted in the interview "that he is a sex addict and it 

is a problem ... that doesn't go away." Id. He then 

argued this supposed addiction was a "life-long thing" 

and that Mr. Herrick was "fixated on children." Id. 

Mr. Herrick was found guilty of three counts of 

child molestation in the first degree. RP 1075. The 
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court sentenced Mr. Herrick to life without parole. RP 

1140, CP 179. 

E. ARGUMENT 

1. Allowing the jury to hear of Mr. Herrick's 

36-year-old convictions deprived him of a 

fair trial. 

The Court of Appeals determined it was not 

improper for the jury to hear of Mr. Herrick's 36-year-

old convictions as a common scheme or plan. App. 6. 

This error is a significant question of constitutional law 

and involves an issue of substantial public interest that 

should be accepted for review. RAP 13.4. 

Erroneous evidentiary rulings violate due process 

by depriving the defendant of a fundamentally fair 

trial. Estelle v. McGuire, 502 U.S. 62, 75, 112 S. Ct. 

475, 116 L. Ed. 2d 385 (1991); U.S. Const. amend. XIV; 

Const. art. I, § 22. 
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The right to a fair trial includes being tried for 

only the offense charged. State v. Mack, 80 Wn.2d 19, 

21, 490 P.2d 1303 (1971). A person tried on their 

history is deprived of this critical right. 

ER 404(b)'s prohibition on propensity evidence 

"does not discriminate between the good and the bad in 

its safeguards." State v. Arredondo, 188 Wn.2d 244, 

272, 394 P.3d 348 (2017) (Gonzalez, J., dissenting). As 

such, ER 404(b) acts as a categorical bar to the 

admission of evidence to prove a person's character and 

show that the person acted in conformity with that 

character. Courts resolve doubts about admissibility in 

favor of exclusion. State v. De Vincentis, 150 Wn.2d 11, 

17, 7 4 P.3d 119 (2003). 
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a. Mr. Herrick's 36-year-old convictions were not 

part of a common scheme or plan. 3 

Before the trial, the government moved to allow 

the jury to hear about Mr. Herrick's convictions for 

indecent liberties. RP 135. Mr. Herrick objected, but 

the court found the convictions were admissible as part 

of a common scheme or plan and under a res gestae 

theory. CP 4 7. 

This Court looks to whether the trial court 

correctly interpreted its rules. De Vincentis, 150 Wn.2d 

at 1 7. Where the court properly interprets the rule, this 

Court examines whether the trial court abused its 

discretion. State v. Foxhoven, 161 Wn.2d 168, 174, 163 

P.3d 786 (2007). 

3 At trial, the government argued the prior acts 

were also res gestea. The government did not argue 

this on appeal and it was not addressed by the Court of 

Appeals. 
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Prior act evidence can only be admitted where the 

trial court finds (1) by a preponderance of the evidence 

that the misconduct occurred, (2) identifies the purpose 

for which the evidence is sought to be introduced, (3) 

determines whether the evidence is relevant to prove 

an element of the crime charged, and (4) weighs the 

probative value against the prejudicial effect. State v. 

Thang, 145 Wn.2d 630, 642, 41 P.3d 1159 (2002). 

The Court of Appeals found that Mr. Herrick's 36-

year-old convictions were part of a common scheme or 

plan. App. 7. Review should be granted to determine 

whether the court made this decision incorrectly. RAP 

13.4. Evidence of a common scheme or plan can only be 

admitted "where several crimes constitute constituent 

parts of a plan in which each crime is but a piece of the 

larger plan" or where "an individual devises a plan and 

uses it repeatedly to perpetrate separate but very 

10 



similar crimes." State v. Gresham, 173 Wn.2d 405, 422, 

269 P.3d 207 (2012) (quoting State v. Lough, 125 Wn.2d 

847, 854-55, 889 P.2d 487 (1995)). 

The government relied on the second prong, 

which requires it to demonstrate "such occurrence of 

common features that the various acts are naturally to 

be explained as caused by a general plan of which" the 

two separate acts are simply "individual 

manifestations" of the same plan. Gresham, 173 Wn.2d 

at 422 (quoting Lough, 125 Wn.2d at 860). Similarity is 

insufficient, but uniqueness is not required. Id. 

The common scheme or plan exception cannot be 

a "plan or design to molest children." State v. Slocum, 

183 Wn. App. 438, 453, 333 P.3d 541 (2014). Instead, 

caution is called for when applying the common scheme 

or plan exception. De Vincentis, 150 Wn.2d at 18 

1 1  



"Random similarities are not enough,"  and "the degree 

of similarity ... must be substantial." Id. at 20. 

The Court of Appeals found the evidence to be 

substantially similar. App. 7. But this decision was 

made in error. The only commonalities that the 

government introduced were age, relationship, and 

location, allegations that are present in most child sex 

offenses. RP 136. The government did not provide any 

specific information about the prior offenses. RP 141. 

Even the trial court expressed its concerns: 

THE COURT: But isn't that the case for 

most child molestation cases? 

MR. LEE: Yes. But a -- a commonality 

neverthesame -- less. 

CP 141. 

Indeed, the court had to guess that the acts were 

similar. RP 138. The court said its "impression" was 

12 



that they were, but asked to be corrected if it was 

wrong. Id. 

In determining whether there were similar 

relationships, the court also lacked information. RP 

138. After the court concluded on this issue, it stated, 

"So again, I could be wrong about that." Id. 

The Court of Appeals relies on State v. Sexsmith, 

38 Wn. App. 497, 505, 157 P.3d 901 (2007), to 

determine whether Mr. Herrick's 36-year-old cases 

should have been admitted. App. 9. This Court should 

look to State v. Baker, 89 Wn. App. 726, 734, 950 P.2d 

486 (1997), instead, which Sexsmith relies on. Baker 

recognizes that significant time gaps must be 

considered, which the Court of Appeals does not do. Id. 

at 505. 

This Court should also look to State v. 

Gunderson, 181 Wn.2d 916, 923, 337 P.3d 1090 (2014) 

13 



and State v. Magers, 164 Wn.2d 174, 186, 189 P.3d 126 

(2008). Gunderson recognizes, and Magers confirms, 

that certain cases, including sexual offenses, require an 

overriding probative value before admitting prior act 

evidence. Gunderson, 181 Wn.2d at 923. Indeed, this 

Court counsels that when the government accuses a 

person of a sexual crime, the court must be especially 

careful and methodical in weighing the probative value 

against the prejudicial effect of prior acts. State v. 

Saltarelli, 98 Wn.2d 358, 363, 655 P.2d 697 (1982). 

In cases where the court must find "an overriding 

probative value," this Court has recognized that the 

evidence should be excluded unless there are 

allegations of a recent recantation or a conflicting 

account of events. Gunderson, 181 Wn.2d at 925. But 

here, no such barriers existed for the government. 

Instead, the only issue at trial was credibility, just as 

14 



in Gunderson, where this court excluded the prior act 

evidence. Id. 

This degree of uncertainty is troubling. Slocum, 

183 Wn. App. at 451. The trial court should not have 

been making assumptions or rulings on its impression 

that the 36-year-old cases were similar. This analysis 

warrants review. 

b. The 36-year-old convictions were unduly 

prejudicial. 

The Court of Appeals also found that the 36-year-

old convictions were not unduly prejudicial. App. 10. 

This Court recognizes that Prior conviction evidence is 

"very prejudicial, as it may lead the jury to believe the 

defendant has a propensity to commit crimes." State v. 

Hardy, 133 Wn.2d 701, 706, 946 P.2d 1175 (1997). 

While the trial court recognized the prejudicial effect 

Mr. Herrick's 36-year-old convictions would have on his 

trial, it allowed the jury to hear about them. RP 142. 

15 



Rather than focus on whether Mr. Herrick committed 

the charged crimes, the jury was left to question 

whether he acted on a lifelong propensity to commit 

crimes against children. RP-Aind 1080. 

Before learning about the case, the jury knew Mr. 

Herrick had convictions for sex crimes against 

children. RP 778. The complainant's mother's 

testimony reinforced that Mr. Herrick was a lifelong 

predator. RP 822. It was reinforced when Mr. Herrick 

admitted to the criminal acts in his video statement. 

RP-Aind 988. Finally, it was part of the government's 

theme in its closing argument. RP-Aind 1080. 

Under these circumstances, this Court cannot say 

with confidence that the trial court's error in admitting 

Mr. Herrick's 36-year-old convictions did not materially 

affect the outcome of his trial. State v. Stenson, 132 

Wn.2d 668, 709, 940 P.2d 1239 (1997). Instead, this 

16 



Court should find it was reasonably probable the trial 

court's error materially affected the outcome of Mr. 

Herrick's trial. Gunderson, 181 Wn.2d at 925. As such, 

this Court should accept review. 

2. Informing the jury of Mr. Herrick's 

supposed sex addiction deprived him of a 

fair trial. 

The Court of Appeals held that Mr. Herrick 

waived the issue of whether informing the jury of his 

sex addiction deprived him of a fair trial. App. 12. Even 

if that were so, RAP 2.5 permits review of manifest 

errors. Because this error deprived Mr. Herrick of his 

constitutionally protected right to a fair trial, he was 

entitled to review. Because this error is a significant 

question of constitutional law and involves an issue of 

substantial public interest, this Court should not grant 

review. RAP 13.4. 

17 



This Court should accept review of whether this 

evidence deprived Mr. Herrick of his fair trial rights. 

RAP 13.4. This Court has previously recognized that "a 

careful and methodical consideration of relevance, and 

an intelligent weighing of potential prejudice against 

probative value is particularly important in sex cases, 

where the prejudice potential of prior acts is at its 

highest." Saltarelli, 98 Wn.2d at 363. 

Before evidence can be admitted, the court must 

hold a hearing to determine its admissibility. Thang, 

145 Wn.2d at 642. "This analysis must be conducted on 

the record, and if the evidence is admitted, a limiting 

instruction is required." Arredondo, 188 Wn.2d at 257. 

It is easier to believe a person guilty of one crime 

committed another of a similar character or, indeed, of 

any character. People v. Molineux, 168 N.Y. 264, 292, 

61 N.E. 286 (1901). But "the injustice of such a rule in 

18 



courts of justice is apparent." Id. (quoting Coleman v. 

People, 55 N.Y. 81, 90 (1873)). It leads to convictions by 

proving other acts in no way connected with the 

current charges and "uniting evidence of several 

offenses to produce conviction for a single one." Id. 

Mr. Herrick moved before trial to "exclude any 

prior bad acts." CP 12. The Court of Appeals 

interpreted this to mean Mr. Herrick did not want 

prior evidence of Mr. Herrick's prior convictions, but it 

is hard to interpret "any" in such a limited way. App. 

12. Instead, this Court should recognize the purpose of 

pre-trial motions, which is to allow the parties to argue 

issues like prior act evidence without disrupting the 

trial and with enough time for the court to examine the 

issue thoroughly. This objection should have been 

sufficient for preservation. 

19 



Had the court held a hearing, it could have 

explored whether there was any purpose for admitting 

these improper statements. And indeed, there was no 

proper purpose. Evidence of Mr. Herrick's supposed 

addiction had no relevance. 

The risk of unfair prejudice "re ache[ s] its loftiest 

peak" in sex crime cases. Saltarelli, 98 Wn.2d at 364 

(quoting M.C. Slough & J. William Knightly, Other 

Vices, Other Crimes, 41 Iowa L. Rev 325, 334 (1956)). 

Courts should closely monitor the use of prior act 

evidence in cases involving sex offenses to limit its 

unduly prejudicial effect. Otherwise, "magic passwords 

whose mere incantation will open wide the courtroom 

doors to whatever evidence may be offered in their 

names." Id. at 364 (quoting United States v. Goodwin, 

492 F.2d 1141, 1155 (5th Cir. 1974)). 

20 



The trial court should have applied the Saltarelli 

here. When it allowed the government to introduce 

evidence of Mr. Herrick's supposed sex addiction for 

propensity purposes, it deprived Mr. Herrick of a fair 

trial. This manifest error materially affected the 

outcome of Mr. Herrick's trial. This Court should grant 

review. 

3. Failing to object to evidence of Mr. 

Herrick's supposed sex addiction deprived 

Mr. Herrick of a fair trial. 

The Court of Appeals found trial counsel was not 

ineffective because evidence of Mr. Herrick's sex 

addiction was relevant to the charged offenses and 

objecting to its admission would have been denied. 

App. 15. This Court should grant review because this 

conclusion was made in error, and counsefs inaction 

deprived Mr. Herrick of a fair trial. RAP 13.4. 
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The Sixth Amendment and Article I, section 22 of 

the state constitution guarantee a criminal defendant 

the right to effective assistance of counsel. State v. 

Vazquez, 198 Wn.2d at 247, 494 P.3d 424, 431 (2021) 

U. S. Const. amends. VI, XIV; Const. art. I, § 22. 

Ineffective assistance of counsel occurs when the 

defense counsefs representation is deficient and there 

is a reasonable probability the representation resulted 

in prejudice. Strickland v. Washington, 466 U.S. 668, 

687, 104 S. Ct. 2052, 80 L. Ed. 2d 67 4 (1984). 

Competent counsel would have insisted on a 

hearing outside the jury's presence. ER 404(b ). At a 

minimum, this would have obligated the court to a 

limiting instruction. Id. There was no tactical reason 

for this mistake. 

Further, introducing the evidence without a 

hearing constituted misconduct, which should have 

22 



been objected to. Here, no strategic decision existed for 

failing to object. No evidence had been presented when 

the misconduct occurred, and the jury would have 

remained untainted. 

And when the prosecutor directly related the 

supposed sex addiction evidence to Mr. Herrick's 

propensity for committing sexual offenses against 

children, any competent attorney would have objected, 

again asking for a mistrial. RP-Aind 1080. This highly 

prejudicial evidence prevented Mr. Herrick from 

receiving a fair trial. At this point, no curative 

instruction could have cured the error. No reasonable 

strategy existed for failing to object. 

Representation in a criminal case carries "certain 

basic duties." Strickland, 466 U.S. at 688. Defense 

counsel must assist the client, advocate on their behalf, 

and utilize "such skill and knowledge as will render the 

23 



trial a reliable adversarial testing process." Id. (citing 

Powell v. Alabama, 287 U.S. 45, 68-69, 53 S. Ct. 55, 77 

L. Ed. 158 (1932)). 

When the defense counsel took no action to 

prevent the jury from learning about Mr. Herrick's 

supposed sex addiction, the defense counsel failed to 

comport with minimum expectations. No reasonable 

defense strategy explains counsel's decision to ignore 

this highly prejudicial evidence. The court would likely 

have granted a mistrial if counsel objected during 

openings. Even had defense counsel finally seen his 

error in the prosecutor's closing, the court would have 

again provided relief to Mr. Herrick. The defense 

counsel's errors cannot be explained. 

The Court of Appeals did not review prejudice, 

but upon review, this Court would find that the error 

materially affected the outcome of Mr. Herrick's trial. 
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The jury was asked to compare the testimony of a 

child, whose credibility was not challenged by defense 

counsel, with a man the prosecutor had portrayed as a 

predatory sex offender who had been committing 

offenses for 36 years. RP-Aind 1080. With the jury 

knowing Mr. Herrick had a supposed sex addiction and 

being told that this addiction demonstrated he had 

done it before and had now done it again, Mr. Herrick 

never had a chance. Id. 

Defense counsel deprived Mr. Herrick of his right 

to effective assistance of counsel. This Court should 

accept review of this significant question of 

constitutional law. RAP 13.4. 

4. Arguing Mr. Herrick "has done before" what 

"he's doing again" constituted misconduct. 

While recognizing that arguing Mr. Herrick was 

"doing it again" gave the Court of Appeals pause, it 

determined this misconduct was insufficient to order 

25 



reversal. App. 16. This Court should accept review of 

whether arguments regarding propensity deprive a 

defendant of a fair trial and require reversal. RAP 13.4. 

On review, this court should find that when the 

government discussed Mr. Herrick's sex addiction in 

opening statements, introduced evidence of Mr. 

Herrick's supposed sex addiction during the trial, and 

then relied on the supposed addiction to argue 

propensity, it committed misconduct. Because this 

misconduct materially affected the outcome of Mr. 

Herrick's trial, the only remedy is a new trial. 

Prosecutorial misconduct requires this Court to 

find that the prosecutor's conduct was improper and 

prejudicial. State v. Thorgerson, 172 Wn.2d 438, 442, 

258 P.3d 43 (2011). Where this is established, the court 

must find a substantial likelihood that the misconduct 

affected the jury's verdict. Magers, 164 Wn.2d at 191. 
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Even where defense counsel does not object, flagrant 

and ill-intentioned misconduct with an enduring and 

resulting prejudice that an admonition to the jury 

could not have neutralized requires reversal. State v. 

Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994). 

The improper use of prior sexual misconduct can 

be grounds for reversal in a sex crime case. State v. 

Fisher, 165 Wn.2d 727, 733, 202 P.3d 937 (2009). In 

Fisher, the government offered evidence through an ER 

404(b) hearing to explain the delay in reporting, which 

the trial court found to be a permissible purpose. Id. at 

734. In argument, however, the government used the 

prior act evidence to demonstrate propensity, arguing 

the acts were part of a pattern. Id. at 738. Like here, 

there was no objection. 

This Court reversed. This Court recognized that 

the government improperly built a "theme" around its 
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improper purpose for the prior act evidence, first 

referring to it in opening statements and then relying 

on it in closing arguments. Fisher, 165 Wn.2d at 748-

49. The government did the same thing here, first 

alerting the jury to Mr. Herrick's supposed addiction in 

opening statements and then reasserting it in the 

closing argument. RP 780, RP-Aind 1080. In closing, 

the prosecutor told the jury Mr. Herrick was "doing it 

again" when he argued the jury should, in conformity 

with Mr. Herrick's character, find him guilty of the 

charged crime. RP 1037. 

Even if the trial court did not err in allowing the 

government to introduce evidence of Mr. Herrick's 

supposed sex addiction, using propensity to convict Mr. 

Herrick deprived him of his right to a fair trial. Fisher, 

165 Wn.2d at 7 49. This propensity evidence materially 

affected the outcome of what was otherwise a 
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credibility case. Id. Without these statements, the jury 

would have had to evaluate the testimony of the 

witnesses and lVIr. Herrick's statement to determm.e 

guilt. Because the government cannot demonstrate 

that this improper evidence did not materially affect 

the outcome of Mr. Herrick's trial, the Court of Appeals 

should have ordered reversal. This Court should grant 

review. 

F. CONCLUSION 

Based on the preceding, lVIr. Herrick requests 

that review be granted. RAP 13.4(b). 

This petition is 3,819 words long and complies 

with RAP 18.7. 

DATED this 18th day of July 2023. 

Respectfully submitted, 

-r� 
TRAVIS STEARNS (WSBA 29335) 

Washington Appellate Project (91052) 
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D IVIS ION O N E  

U N P U BL ISHED O P I N ION 

COBURN , J .  - James Herrick was sentenced to  l ife i n  prison without parole 

fo l lowing h is j u ry tria l  convict ion for th ree counts of ch i ld  molestation ,  a th i rd stri ke . 

Herrick chal lenges the adm ission of h is prior indecent l i berties convictions aga inst h is 

two young daughters ,  as wel l  as the adm iss ion of h is recorded statement to detectives 

about be ing a sex add ict who shou ld not be left a lone with ch i l d ren .  Herrick also 

chal lenges whether h is prior convictions qua l ify as pred icate offenses for h is l ife

sentence .  Herrick's prior convictions were adm iss ib le as evidence of a common 

scheme or p lan , and he waived ra is ing an ER 404(b) issue as to the sex add ict 

statements .  H is c la im of i neffective counsel for fa i l i ng to object to the record ing fa i ls  

because the statements were evidence of the cu rrent crime .  Lastly, h is prior 

convictions constituted most serious offenses. We affi rm . 

Citat ions and p incites are based on the Westlaw on l i ne vers ion of the cited materia l .  
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FACTS AND PROCEDURAL H ISTORY 

In 201 6, Susan Ricardez and her two daughters, A.X. and H .P . ,  lived with James 

Herrick and his wife for about six months because Ricardez was experiencing 

homelessness. Herrick's wife is H .P . 's biological grandmother. A.X. considered Herrick 

as her grandpa even though they had no biological relation and called him "Grandpa 

Jim." Prior to living together, Ricardez and her children would periodically visit Herrick 

for special events, and the children would sometimes stay at Herrick's home for weeks 

at a time. A.X. was around 9 to 1 O years old when she lived with h im.  

Because Ricardez was experiencing a drug problem at the time, she often went 

out at night, leaving her children with Herrick after her children fe ll asleep. At the time, 

Ricardez knew that Herrick had previously been convicted of a crime, but she did not 

know which crime. After Ricardez and her children had already moved out of Herrick's 

home, she learned that Herrick's prior convictions involved the molestation of his own 

children. A concerned Ricardez asked A.X. if anyone had touched her in places she did 

not l ike or in places that were inappropriate. A.X. started shaking and crying 

hysterically, and she told her mother what had happened . 

A.X. testified that at night, Herrick would frequently enter the living room where 

A.X. slept and touched her vagina, upper body, or her legs, both over and under her 

clothes. He sometimes would reposition her onto her back or stomach . She testified 

the touching did not feel good and that she pretended to be asleep during it. A.X. 

recalled a specific instance while she was in the laundry room folding laundry. She 

testified that Herrick came into the room and began hugging her and feel ing her vagina 

and upper body. Herrick would tell A.X. not to tell anyone. A.X. testified that while 
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these things were happening she felt confused and scared, and she did not tell her 

mother about it because she wanted to push the situation away and forget it happened. 

After A.X. told Ricardez what happened , Ricardez alerted the police. A detective 

contacted Herrick and he agreed to provide a recorded statement. The detective and 

Herrick discussed his prior convictions from 1 980 and 1 985 for indecent liberties 

involving his two daughters. Herrick explained that he rubbed their crotches when they 

were 6 and 7. The following exchange then occurred: 

[Detective]: So, you know, people can change over time . . . .  
However, we also know that those kind of like feelings never really leave 

anybody. You know what I mean? 
[Herrick]: A sex addict is just like a drug addict or an alcoholic. 
[Detective]: Right. 

[Herrick]: That never goes away. 

Herrick stated that he had a good relationship with A.X. and she would not lie to 

h im.  He explained that when Ricardez would leave his home at night, A.X. became 

upset and would want Herrick to tuck her in ,  and he would sit with her until she went to 

sleep. Herrick denied molesting A.X . ,  but he admitted that he should not be left alone 

with children. He acknowledged that "it was a stress to have to sit with [A.X.] until she 

went to sleep." He stated he knew it was not right for him to be alone with her. Herrick 

also explained that when his wife , on occasion ,  would ask him to change a diaper, he 

would refuse because that would not be appropriate "for [him] to do that." 

After the investigation ,  Herrick was charged with two counts of child molestation 

in the first degree and the matter headed to trial. 

In September 2021 ,  the State moved to admit Herrick's 1 980 and 1 985 prior 

convictions for indecent liberties involving the sexual abuse of his daughters, who were 

ages 6 and 7, as evidence of a common scheme or plan. Herrick objected arguing that 

3 



No. 83757-5-1/4 

under ER 404(b), character evidence is inadmissible and the prior convictions were too 

old,  dissimilar, and too prejudicia l .  After conducting a formal ER 404(b) analysis, the 

court ruled that the evidence could be admitted:  

. . .  [T]he analysis is . . .  whether the State has proved by a 

preponderance of the evidence that the prior existed and Mr. Herrick was 
convicted, so certainly the State has established there's a preponderance 
of the evidence; 

Whether the evidence is admitted for the purposes of showing a 
common scheme or plan, it is. I think the State has persuaded me of that; 

Whether it's relevant to prove an element of the crime charged, and 

certainly the relevance of these prior convictions [is] . . .  to prove there 
was an intent or the mens rea on the part of Mr. Herrick; 

And then whether it is more . . .  probative than prejudicial .  It is, as I 

already mentioned, extremely prejudicia l ,  but that's not the end of the 
analysis. And . . .  I do find that it is more probative than prejudicial in that it 
is not unduly or unfairly prejudicia l .  

So the motion to admit prior convictions as evidence of both 
common scheme or plan and motive . . .  is granted. 

The court emphasized that A.X. and Herrick's daughters were similar ages at the time of 

the incidents, both A.X. and his daughters had trusting relationships with h im,  and that 

A.X. and his daughters both were in the same home with Herrick at the times of the 

incidents. The court asked defense counsel whether it was wrong to infer Herrick's 

daughters resided in the same home as him during the incidents: 

They were - without knowing more, my impression - and - and 
please correct me if I 'm wrong - wel l ,  I guess my impression .  And I ' l l  tell 

you why my impression is this: That Mr. Herrick was in the same home as 
the two victims from the 1 980s cases, and then the alleged victim in this 
case was in his home being taken care of or at least l iving in his home 

temporarily, along with Mr. Herrick's wife. 
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(emphasis added) .  Defense counsel d id not correct the court by argu ing that there was 

not enough i nformation to make th is i nference ,  but instead argued that the prior 

convictions were undu ly prejud icia l . 1 

The State also moved to adm it Herrick's past convictions th rough Ricardez's 

test imony under res gestae to exp la in  why Ricardez asked A.X. about her i nteract ions 

with Herrick. Ricardez learned of Herrick's sex offender status from Ch i ld Protective 

Services (CPS) . The court ru led that Ricardez cou ld testify that she d iscovered 

Herrick's convictions were for sex offenses , but not who to ld her .  The court also held a 

CrR 3 . 5  heari ng regard i ng the adm iss ib i l ity of the prerecorded i nterview, and ru led that 

h is statements were vo l u ntary and thus adm iss ib le .  

Ne ither Herrick or h is daughters testified at  tria l . The State i ntroduced evidence 

of Herrick's past i ncidents with h is daughters th rough h is own recorded statements .  

The  j u ry convicted Herrick of  th ree counts of ch i ld  molestat ion i n  the fi rst 

deg ree . The court sentenced Herrick to l ife i n  prison as a pers istent offender .  

Herrick appeals .  

1 About a year and a ha lf earl ier ,  to  support a defense mot ion to  conti nue tria l ,  defense 
counsel told the court ,  " [The State] provided me with approximately 950 pages of CPS records .  
We have some add i t iona l  records from a prior sex offense that we are tracking down . The State 
is provid ing me copies of those . "  The record incl udes po l ice reports from the 1 985 incident that 
l i sted Herrick and h is  daughters as having the same address. It is not clear from the record if 
defense had th is report at the t ime of the September 202 1 heari ng .  
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D ISCUSS ION 

Common Scheme or P lan 

Herrick fi rst contends that h is prior convict ions for indecent l i berties from 1 980 

and 1 985 i nvolvi ng h is daughters shou ld not have been adm itted as evidence of a 

common scheme or p lan under ER 404(b) . 2 We d isag ree . 

Th is cou rt reviews the i nterpretat ion of an evident iary ru le de novo . State v .  

Foxhoven ,  1 6 1 Wn .2d 1 68 ,  1 74 ,  1 63 P . 3d 786 (2007) (citi ng State v .  DeVincentis ,  1 50 

Wn .2d 1 1 ,  1 7 , 74 P .2d 1 1 9 (2003)) . When the tria l  cou rt correctly i nterprets the ru le ,  

th is cou rt reviews the tria l  cou rt's decis ion to adm it evidence under ER 404(b) for an 

abuse of d iscretion . kl (citi ng DeVincentis , 1 50 Wn .2d at 1 7 ; State v .  Thang, 1 45 

Wn .2d 630 ,  642 , 4 1  P . 3d 1 1 59 (2002)) . "D iscret ion is abused when the tria l  cou rt's 

decis ion is man ifestly un reasonab le ,  or  is exercised on untenable g rounds ,  or  for 

untenab le reasons . "  State v. B lackwe l l ,  1 20 Wn .2d 822 , 830 , 845 P .2d 1 0 1 7  ( 1 993) . 

U nder ER 404(b) , " [e]vidence of other crimes ,  wrongs ,  or  acts is not adm iss ib le 

to prove the character of a person i n  order to show act ion i n  conform ity therewith . "  Th is 

ru le not on ly i ncludes pr ior  bad acts and unpopu lar  behavior ,  but a lso any evidence 

offered "to 'show the character of a person to prove the person acted i n  conform ity' with 

that character at the time of a crime . "  Foxhoven ,  1 6 1 Wn .2d at 1 75 (quoti ng State v. 

Everybodyta lksabout, 1 45 Wn .2d 456 , 466 , 39 P . 3d 294 (2002)) . However, a tria l  cou rt 

2 Herrick also chal lenges the tria l  court's determ ination that h is  prior convict ions were 
also adm iss ib le under res gestae. The State concedes that res gestae wou ld probably not have 
independently justified adm ission of Herrick's prior offenses under ER 404(b) .  Because we 
conclude that the prior convict ions were adm iss ib le as evidence of a common scheme or p lan , 
we need not fu rther address admiss ib i l ity under res gestae. 
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may adm it ER 404(b) evidence for another purpose , such as proof of motive , p lan , or  

identity .  Foxhoven ,  1 6 1 Wn .2d at 1 75 .  

Here ,  the chal lenged evidence was offered and  adm itted to show a common 

scheme or p lan . "Evidence of prior bad acts may be adm itted to show a common 

scheme or p lan . "  State v .  Sexsm ith , 1 38 Wn . App .  497 , 504 ,  1 57 P . 3d 90 1 (2007) 

(citi ng State v .  Lough , 1 25 Wn .2d 847 , 855 , 889 P .2d 487 ( 1 995)) . 

The tria l  cou rt must i n itia l ly presume that any evidence of prior bad acts is 

inadm iss ib le .  DeVincentis ,  1 50 Wn .2d at 1 7 . Before adm itt ing evidence under ER 

404(b) , the tria l  cou rt must " ( 1 ) fi nd by a preponderance of the evidence that the 

m iscond uct occu rred , (2) identify the pu rpose for which the evidence is sought to be 

i ntrod uced , (3) determ ine whether the evidence is re levant to prove the element of the 

crime charged , and (4) weigh the probative va lue aga inst the prejud ic ia l  effect . "  Thang. 

1 45 Wn .2d at 642 . 

Herrick's on ly chal lenges i nvo lve re levance and prejud ice .  

A. Relevance 

When a defendant is charged with ch i ld  molestation ,  the existence of "a design to 

fu lfi l l  sexua l  compu ls ions evidenced by a pattern of past behavior  is probative" of the 

defendant's gu i lt .  DeVincentis , 1 50 Wn .2d at 1 7- 1 8 .  "Evidence of past acts may be 

adm iss ib le to show a common scheme or plan where the prior acts demonstrate a 

s ing le p lan used repeated ly to commit separate but very s im i lar  crimes . "  Sexsm ith , 1 38 

Wn . App .  at 504-05 .  To be re levant, the past act and charged act need to be 

substantia l ly s im i lar  to be adm itted under th is exception-th is means the s im i larity must 

be more than co incidenta l ;  it must i nd icate conduct created by design .  kl (citi ng 
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DeVincentis ,  1 50 Wn .2d at 20) ; Lough , 1 25 Wn .2d at 860 . Whether the prior offenses 

are s im i lar  enough to the charged crime to warrant adm ission is left to the d iscret ion of 

the tria l  cou rt .  Foxhoven ,  1 6 1 Wn .2d at 1 77 .  

Herrick cites State v .  Gunderson ,  1 8 1 Wn .2d 9 1 6 , 925 , 337 P . 3d 1 090 (20 1 4) to 

suggest that the State must satisfy a heightened standard of "overrid ing probative 

va l ue" before adm itt ing prior sexua l  m isconduct .  However, Gunderson d id not i nvo lve a 

ch i ld  sex a l legation . Gunderson was about the fe lony vio lat ion of a no-contact order 

and the State's attempt to i ntrod uce evidence of past domestic v io lence incidents to 

impeach the a l leged vict im who had not made any prior statements .  kL. I n  ho ld ing that 

the prior bad acts shou ld have been excl uded under ER 404(b) , the Supreme Court 

exp la i ned , 

Much l i ke i n  cases i nvolvi ng sexual crimes,  cou rts must be carefu l and 
method ical i n  weigh i ng the probative va lue aga inst the prejud ic ia l  effect of 
prior acts i n  domestic v io lence cases because the risk of unfa i r  p rejud ice 
is very h ig h .  See Sa ltare l l i ,  98 Wash .2d at 363 , 655 P .2d 697 (find ing that 
" [a] carefu l and method ical consideration of re levance ,  and an inte l l igent 
weigh i ng of potent ia l  prejud ice aga inst probative va lue is particu larly 
important in sex cases , where the prejud ic ia l  potent ia l  of prior acts is at its 
h ig hest") . To guard aga inst th is heightened prejud ic ia l  effect ,  we confi ne 
the adm iss ib i l ity of prior acts of domestic violence to cases where the 
State has estab l ished the i r  overrid ing probative va lue ,  such as to exp la in  a 
witness's otherwise i nexp l icab le recantat ion or confl ict ing account of 
events . 

kL. (emphasis added) (alterat ion i n  orig ina l )  (cit i ng State v. Magers , 1 64 Wn .2d 1 74 ,  1 86 ,  

1 89 P . 3d 1 26 (2008)) . The court added , "Th is op in ion shou ld not be  read as  confi n ing 

the requ is ite overrid ing probative va lue exclus ive ly to instances i nvolvi ng a recantat ion 

or an i ncons istent account by a witness . "  Gunderson ,  1 8 1 Wn .2d at 925 ,  n .4 .  In a later 

domestic v io lence case , the Supreme Court affi rmed the adm iss ion of evidence of past 

domestic v io lence because "the tria l  cou rt properly found that the State estab l ished the 
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overrid ing probative va lue of th is evidence because the evidence went d i rectly to a 

necessary e lement of the crime . "  State v. Ash ley, 1 86 Wn .2d 32 , 45 ,  375 P . 3d 673 

(20 1 6) .  

However, other than quot ing the language "overrid ing  probative va lue , "  Herrick 

does not e laborate on how that ph rase changes any parameters a l ready requ i red i n  

exist ing case law re lated to  ch i ld  sex abuse cases . The  State correctly poi nts ou t  that 

the Supreme Court's "overrid ing probative va l ue" language has yet to appear i n  ch i ld  

sex abuse cases . 

The Sexsm ith cou rt determ ined that ER 404(b) evidence was properly adm itted 

under the common scheme or p lan exception when the past act was substantia l ly 

s im i lar  to the c i rcumstances of the case . Sexsm ith , 1 38 Wn . App .  at 505 .  It reasoned 

that there was substant ia l s im i larity between the abuse of two m inor g i rls when the 

defendant was i n  a posit ion of authority over both g i rls ,  and both g i rls were around the 

same age .  kl Add itiona l ly ,  it emphas ized that i n  both instances of abuse, Sexsm ith 

isolated the g i rls when he abused them , and the natu re of the abuse was also the same.  

kl The court noted that although there was a s ign ificant t ime lapse between the abuse 

of both g i rls ,  the lapse of t ime was not a determ inative factor i n  the court's ana lys is .  I d .  

(citi ng State v .  Baker ,  89  Wn . App .  726 , 734 ,  950 P .2d 486 ( 1 997)) . 

S im i lar  to the c i rcumstances in  Sexsm ith , i n  the instant case , Herrick also 

targeted g i rls i n  the same age-range i n  both cases . Wh i le AX. was around 9 or 1 0  

years o ld , h is daughters were 6 and 7 years old d u ring the re levant t imes . Herrick 

argues that the tria l  cou rt d id not know whether h is daughters res ided with h im at the 

t ime of the incidents and it was improper to presume such facts to support its fi nd ing of 
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common scheme or p lan . We need not determ ine if the court's " impress ion" that the 

daughters l ived in the same house as Herrick was a reasonable i nference because the 

und isputed facts were sufficient to estab l ish that the s im i larit ies were more than 

co incidenta l .  Herrick had a fam i l ia l  or  fam i l ia l-type re lationsh ip  with the previous vict ims 

and A.X. The previous vict ims were h is daughters .  Herrick treated A.X. l i ke fam i ly ,  

tucki ng her i nto bed and havi ng her ca l l  h im "Grandpa J im . "  Al l  the g i rls were around 

the same age ,  between 6 and 1 0 . F ina l ly ,  the natu re of  the incidents was s im i lar .  

Herrick was a l leged to have rubbed A.X. 's gen ita ls ,  and he also adm itted doing the 

same to h is daughters .  

Herrick argues these s im i larit ies were insufficient because they wou ld be  present 

in most ch i ld  sex offenses . However, in Gresham , our Supreme Cou rt rejected the 

argument that "a common scheme or plan must be d isti nct from common means of 

comm itt ing the charged crime , "  ho ld ing that the " re levant commonal ity need not be a 

un ique method of comm itt ing the crime . "  1 73 Wn .2d 405 , 423 ,  269 P . 3d 207 (20 1 2) 

(citi ng DeVincentis , 1 50 Wn .2d at 20-2 1 ) .  

The tria l  cou rt d id not abuse its d iscret ion by determ in i ng the facts of the past 

i nc idents and the cu rrent charges were substantia l ly s im i lar  to meet the parameters of 

common scheme or p lan . 

B. Prejudicial Effect 

Evidence of prior bad acts also must be more probative than prejud icia l .  Thang, 

1 45 Wn .2d at 642 . Accord i ng ly ,  the court shou ld excl ude re levant evidence if its 

probative va lue is substantia l ly outweighed by the danger of unfa i r  p rejud ice .  

DeVincentis ,  1 50 Wn .2d at 23 .  U nfa i r  p rejud ice may occu r where evidence " is l i kely to 
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stimu late an emotiona l  response rather than a rat ional  decis ion . "  State v. Barry, 1 84 

Wn . App .  790 , 801 , 339 P . 3d 200 (20 1 4) .  The mere poss ib i l ity of an emotiona l  reaction ,  

however, does not necessari ly render evidence inadm iss ib le . .!sl at 80 1 . Th is cou rt 

reviews the tria l  cou rt's balancing of probative va lue aga inst prejud ic ia l  effect for abuse 

of d iscret ion . .!sl at 801 -02 . 

Prior bad acts are i nherently prejud icia l .  Lough , 1 25 Wn .2d at 863 . "However, 

evidence is not i nadm iss ib le under ER 403 s imp ly because it is detrimenta l or  harmfu l to 

[the defendant] ;  it is unfa i rly prejud ic ia l  on ly if it has the capacity to skew the truth

fi nd ing process . "  State v .  Read , 1 00 Wn . App .  776 , 782-83 ,  998 P .2d 897 (2000) . The 

adverse party , Herrick, has the bu rden of showing that the evidence is unfa i rly 

prejud icia l .  Gresham , 1 73 Wn .2d at 42 1 .  

Courts have concl uded that probative va lue outweighs prejud ice i n  cases where 

there is a genera l  den ia l  and the on ly other evidence of the crime is the test imony of the 

ch i ld  victim .  Sexsm ith , 1 38 Wn . App .  at 497. Here ,  the on ly testify ing witness to the 

crime was A.X. Herrick's daughters d id not testify ,  and the facts of the prior crimes 

were l im ited in deta i l  and no more eg reg ious than the cu rrent charges . The tria l  cou rt 

d id not abuse its d iscret ion i n  fi nd ing  the probative va lue of the evidence outweighed the 

danger of unfa i r  p rej ud ice .  

Prerecorded I nterview 

Herrick contends that the court shou ld have conducted an ER 404(b) ana lys is to 

determ ine whether h is comment that he had a sex add ict ion i nvolvi ng ch i l d ren shou ld 

have been adm itted . Herrick waived th is argument .  

1 1  
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"As a genera l  ru le ,  appe l late cou rts wi l l  not cons ider issues ra ised for the fi rst 

t ime on appea l . "  State v. McFarland , 1 27 Wn .2d 322 , 332-33 ,  899 P .2d 1 25 1  ( 1 995) . 

A vio lat ion of ER 404(b) or  ER 403 is not of constitut ional  magn itude and cannot be 

ra ised for the fi rst t ime on appea l .  State v .  Chase , 59 Wn . App .  50 1 , 508 ,  799 P .2d 272 

( 1 990) . 

Herrick d id not object to its adm ission below. He now argues that h is pre-tria l  

motion to excl ude any prior bad acts sufficiently noted h is object ion below. However, 

that mot ion i n  l im i ne specifica l ly re lated to Herrick's past indecent l i berties convictions 

and a po lyg raph examinat ion done by pol ice .  The motion was den ied as to the prior 

convictions .  

Not on ly d id Herrick fa i l  to ra ise the sex add ict ion issue ,  the tria l  cou rt never 

issued any ru l i ng  as to the same so that the motion cou ld even be cons idered a 

stand ing objection . A party who loses a motion i n  l im i ne is typ ica l ly deemed to have a 

stand ing object ion regard i ng that issue .  State v. Powe l l ,  1 26 Wn .2d 244 , 256 , 893 P .2d 

6 1 5 ( 1 995) . However, a stand ing object ion does not arise when the j udge either does 

not make a specific ru l i ng  or  makes a tentative ru l i ng  subject to later developments at 

tria l . State v. Roosma,  1 9  Wn . App .  2d 94 1 ,  948 ,  498 P . 3d 59 (202 1 ) .  "An object ion 

which does not specify the particu lar  g round upon which it is based is insufficient to 

preserve the question for appe l late review. " State v. Gu loy, 1 04 Wn .2d 4 1 2 , 422 , 705 

P .2d 1 1 82 ( 1 985) . 

The court den ied Herrick's motion to excl ude ER 404(b) evidence regard ing h is 

prior convictions and noth ing else . H is counsel had mu lt ip le opportun it ies to object to 

the sex add ict ion evidence but fa i led to do so.  Th is issue was not preserved . 
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Herrick, havi ng fa i led to preserve the issue by making an object ion , next 

contends that defense counsel was i neffective when he fa i led to object to the 

i ntrod uct ion of the sex add ict ion evidence .  

Both the  U n ited States and  Wash ington Constitutions guarantee a crim ina l  

defendant the rig ht to effective ass istance of counse l .  State v .  Lopez , 1 90 Wn .2d 1 04 ,  

1 1 5 , 4 1 0 P . 3d 1 1 1 7 (20 1 8) (citi ng U . S .  CONST. amend . VI ; WASH .  CONST. art .  I , § 22) . 

To show defense counsel was i neffective , Herrick must demonstrate that ( 1 ) counsel 

performed deficiently and that (2) the deficient performance resu lted i n  prej ud ice .  

Strickland v .  Wash i ngton ,  466 U .S .  668,  687 , 1 04 S .  Ct. 2052 , 80 L .  Ed . 2d  674 ( 1 984) . 

Fai l i ng  to satisfy either part of th is ana lys is ends the i nqu i ry .  State v. Hend rickson ,  1 29 

Wn .2d 6 1 , 78 , 9 1 7  P .2d 563 ( 1 996) . 

The defendant has the bu rden to show that defense counsel 's performance was 

defic ient .  State v. Vazquez, 1 98 Wn .2d 239 , 248 , 494 P . 3d 424 (202 1 ) . To show 

deficient conduct, the defendant must demonstrate that an object ion wou ld l i kely have 

been susta i ned . kl "On ly i n  eg reg ious c i rcumstances , on test imony centra l  to the 

State's case , wi l l  the fa i l u re to object constitute i ncompetence of counsel justify ing 

reversal . "  State v .  Neid iqh , 78 Wn . App .  7 1 , 77 ,  895 P .2d 423 ( 1 995) . Cla ims of 

inefficient ass istance of counsel are m ixed quest ions of law and fact, and th is cou rt 

reviews them de novo . Lopez, 1 90 Wn .2d at 1 1 7 .  

Herrick contends that h is counsel shou ld have objected to the tria l  cou rt adm itt ing 

the sex add ict evidence without conduct ing an ER 404(b) ana lys is .  Had the court 

conducted the proper ba lanc ing test, he argues , the adm ission wou ld have been 

excl uded as a prior bad act .  The State argues the cha l lenged evidence is a menta l  
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state and not an "act" contemplated by ER 404(b) . Based on the facts i n  th is case , the 

State is correct . 

ER 404(b) excl udes "other crimes,  wrongs ,  or  acts . "  The ru le does not defi ne 

these terms .  "The trad it iona l  notion beh ind the ru le is that 'p rior m isconduct' , i nc lud ing 

'acts that are merely unpopu lar  or  d isg racefu l , '  is inadm iss ib le to show that the 

defendant is a 'crim i na l  type' and is l i kely to have comm itted the crime for which 

charged . "  State v .  Ha lstien ,  1 22 Wn . 2d 1 09 ,  1 26 ,  857 P .2d 270 ( 1 993) (quoti ng 5 KARL 

B. TEGLAND ,  WASH INGTON PRACTICE :  EVIDENCE § 1 1 4 at 383-84 (3d ed . 1 989)) . 

"Ru le 404(b) thus provides that prior misconduct is not adm iss ib le to show that a 

defendant is a 'crim i na l  type' ,  and is thus l i ke ly to have comm itted the crime for which 

he or she is presently charged. However, crimes or m isconduct other than the acts 

charged may be adm itted for a variety of other reasons i nc lud ing the provi ng of a 

scheme or p lan of which the offense charged is a man ifestation . "  Lough , 1 25 Wn . 2d at 

853 (emphases added) .  

The cases Herrick re l ies on are d isti ngu ishable because each case contemplates 

ER 404(b) evidence re lated to past i ncidents that were d isti nct from the charged crimes. 

See State v .  Crossguns ,  1 99 Wn .2d 282 , 286,  505 P . 3d 529 (2022) (test imony from 

fam i ly members regard i ng uncharged sexual abuse by the defendant aga inst the 

victim) ;  State v .  Gower, 1 79 Wn .2d 85 1 , 853 , 32 1 P . 3d 1 1 78 (20 1 4) (evidence that 

defendant comm itted other s im i lar  crimes aga inst two other a l leged j uven i le victims) ; 

Gresham , 1 73 Wn .2d at 433 (evidence that defendants had previously comm itted sex 

offenses aga inst other ch i l d ren) ; State v .  Sa ltare l l i ,  98 Wn .2d 358 , 360 ,  655 P .2d 697 
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( 1 982) (test imony that defendant forced another woman in  h is bed room and attempted 

to remove her clothes) . 

I n  the instant case the chal lenged evidence does not perta i n  to other crimes,  

wrongs ,  or  acts that are d isti nct from the charged offenses. Herrick chal lenges h is own 

vo l u ntary responses to detectives question ing h im about A.X. 's a l legations and the t ime 

she spent with Herrick. I t  is in this context that Herrick compared sex add ict ion to d rug 

add ict ion or a lcoho l ism-someth ing " [t]hat never goes away. "  He said it was "a stress" 

to have to sit with A.X. u nt i l  she went to sleep and that he knew " it was not rig ht for [h im]  

to be a lone with her . " Wh i le he den ied molesti ng A.X. , he ag reed that he shou ld never 

be a lone with ch i l d ren . 

The State was not i ntrod uc ing evidence of prior m iscond uct d isti nct from the 

charged crimes. The State was i ntrod uc ing re levant evidence as to Herrick's menta l 

state re lated to the a l leged offenses. The State was requ i red to prove that Herrick had 

"sexual contact" with A.X. The j u ry was instructed that sexua l  contact had to be "done 

for the pu rpose of g ratify ing sexua l  des i res of either party . "  Herrick has not 

demonstrated that a defense counsel object ion wou ld l i kely have been susta i ned . Thus ,  

we need not add ress the prejud ice prong . 

Herrick's c la im for i neffective ass istance of counsel fa i l s .  

Prosecutor ia l  M isconduct 

Herrick next argues that the prosecutor comm itted m isconduct by d iscuss ing 

Herrick's statement that he had a sex add ict ion and that i t  was used as propens ity 

evidence i n  h is clos ing statement when the prosecutor said " [ i]t is someth ing the 

defendant has done before that he's do ing agai n . "  Because defense counsel d id not 
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object to the prosecutor's statement, Herrick carries the bu rden of showing the remark 

was flag rant ,  i l l - i ntentioned , and incurab le .  State v. Thorgerson , 1 72 Wn .2d 438 , 443 ,  

258  P . 3d 43  (20 1 1 ) .  When a defendant a l leges prosecutor ia l  error, the defendant 

assumes the bu rden of demonstrat ing both ( 1 ) that the prosecutor's conduct was 

improper, and (2) that he suffered prej ud ice as a resu lt .  State v. Sch l ichtmann ,  1 1 4 Wn . 

App .  1 62 ,  1 67 ,  58 P . 3d 90 1 (2002) . Prosecutors have wide latitude in  clos ing argument 

to d raw reasonable i nferences from the evidence and to express such i nferences to the 

j u ry .  State v .  Stenson , 1 32 Wn .2d 668 ,  727, 940 P .2d 1 239 ( 1 997) . 

Wh i le us ing the term , "done before that he's do ing aga in "  does g ive us pause , we 

must consider that statement i n  context . See Thorgerson ,  1 72 Wn .2d at 442 (defendant 

must estab l ish that the prosecutor's conduct was both improper and prejud ic ia l  i n  the 

context of the enti re record and the c i rcumstances at tria l ) . Du ring clos ing argument ,  

the prosecutor acknowledged that A.X. 's cred ib i l ity was key as she was the on ly 

testify ing witness to the abuse.  The prosecutor h i gh l ig hted what the j u ry cou ld consider 

i n  eva luat ing her cred ib i l ity ,  inc lud ing the fact that the c i rcumstances of what she 

experienced were s im i lar  to what Herrick's daughters experienced . The prosecutor 

noted that A.X. 's report was "very,  very s im i lar , "  and that the prosecutor conveyed that 

he was not on ly referri ng to the abuse but also the "power dynam ic . "  The prosecutor 

conti nued , 

M r. Herrick adm itted to previously abus ing her [s ic] own daughters . Here ,  
what we have is a young ch i ld  i n  the [ . . .  ] care of the  defendant i ns ide 
the i r  home gett ing abused . That s im i larity is troub l i ng . 

Now, to be fa i r , I can't  want you a l l  to convict M r. Herrick j ust 
because she [s ic] had two prior convictions .  Okay? That's not 
appropriate . But that evidence is re levant to support what [AX. ]  reported , 
rig ht? 
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There is lega l ly what is ca l led a common p lan[] or  scheme. Right? 
I t  is someth ing the defendant has done before that he's do ing agai n .  And 
we know the reason i ng why he's do ing it .  He adm itted in the i nterview, 
rig ht ,  that he is a sex add ict and it is a problem . . .  that doesn't go away. 
He adm itted it 's l i ke a l ife- long th ing . And he adm itted , as part of that 
i nterview - and you can l isten to it aga i n ,  if you l i ke - on how he's fake 
[s ic] fixated on ch i l d ren .  Is - does that make the fact what [A.X . ]  te l ls  you 
true more or less l i ke ly?" 

Viewed in context , the prosecutor d id not argue that the j u ry shou ld convict 

Herrick based on propens ity .  The prosecutor emphas ized that the j u ry cou ld consider 

the evidence of common scheme or p lan i n  determ in i ng motive and A.X. 's cred ib i l ity . A 

prosecutor does not commit m isconduct by presenting adm iss ib le evidence .  State v .  

Nord l u nd ,  1 1 3 Wn . App .  1 7 1 , 1 89 ,  5 3  P . 3d 520 (2002) . Add it iona l ly ,  any concern 

Herrick may have had that the j u ry cou ld consider the sex add ict ion for improper 

propens ity evidence cou ld have been cu red with a l im it ing instruction ,  which he d id not 

request. 3 

Viewing the statement i n  context of the enti re argument ,  we cannot conclude that 

the prosecutor comm itted m iscond uct .  Even if the chal lenged statement cou ld be 

cons idered improper, it was not so flag rant and i l l - i ntent ioned that it cou ld not be cu red 

with an instruction . 

Three Strikes 

Herrick lastly contends for the fi rst t ime on appeal that the tria l  cou rt erred i n  

sentencing Herrick as  a pers istent offender to  l ife without paro le .  We d isag ree . 

I n  1 993 ,  Wash i ngton voters passed I n it iative 593 ,  entit led "Pers istent Offender 

Accountab i l ity Act" (POAA) , also known as the "th ree stri kes and you ' re out" law. U nder 

3 Herrick decl i ned to  provide a l im it ing instruct ion as to  the prior convict ions .  Herrick 
never proposed a l im it ing instruct ion as to the sex add ict ion evidence .  
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the POAA, a "pers istent offender" sha l l  be sentenced to a term of tota l confinement for 

l ife without poss ib i l ity of re lease . State v. Kn ippl i ng.  1 66 Wn .2d 93 ,  98 ,  206 P . 3d 332 

(2009) ; RCW 9 . 94A. 570 .  We review i nterpretat ion of the POAA de novo . State v .  

Ke l ler ,  1 43 Wn .2d 267,  276,  1 9  P . 3d 1 030 (200 1 ) .  The government bears the bu rden of 

provi ng by a preponderance of the evidence the existence of prior convict ions as 

pred icate stri ke offenses . State v. Witherspoon ,  1 80 Wn .2d 875 , 893 , 329 P . 3d 888 

(20 1 4) .  

At sentencing , the court sentenced Herrick to l ife without parole because i t  found 

the State estab l ished that Herrick had two separate convictions for indecent l i berties at 

two separate t imes , and he was sentenced for those convictions .  The court found that 

each of the prior cases constituted as "most serious offenses" under RCW 

9 . 94A. 030(32) (a) and (h) , and under RCW 9 . 94A.570 ,  Herrick is defi ned by statute as a 

"pers istent offender . " The court acknowledged it had no d iscret ion under Wash i ngton 's 

th ree-stri ke law, and defense counsel ag reed . 

Herrick now argues that h is two prior convictions for indecent l i berties aga inst a 

person under the age 1 4  are not actua l ly "stri ke" offenses . Although the specific 

subsect ion he was convicted under i n  the 1 980s no longer exists , the SRA expressly 

identifies h is indecent l i berties convict ions as "most serious offenses . "  RCW 

9 . 94A. 030(32) (u)( i ) . 

RCW 9 . 94A.030(37) (a) ( i i )  defi nes "pers istent offender" as an offender who is 

convicted of th ree "most serious offenses" : 

Has ,  before the comm iss ion of the offense under (a) of th is subsection , 
been convicted as an offender on at least two separate occasions, 
whether in th is state or e lsewhere ,  of fe lon ies that under the laws of th is 
state wou ld be considered most serious offenses and wou ld be incl uded in 
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the offender score under RCW 9.94A.525; provided that of the two or 
more previous convictions, at least one conviction must have occurred 
before the commission of any of the other most serious offenses for wh ich 
the offender was previously convicted . . .  

(Emphases added .) "Most serious offenses" are defined by statute, includ ing any felony 

defined under any law as a class A felony. RCW 9.94A.030(32)(a) . Ch i ld molestation 

in  the fi rst degree is a class A felony. RCW 9A.44 .083. Add itionally, RCW 

9.94A.030(32)(u)(i) specifical ly states that convictions for indecent l iberties from 1 980 to 

1 985 constitute as a most serious offense: 

A prior conviction for indecent l iberties under RCW 9A.44 . 1 00(1 ) (a) , (b) , 
and (c) , chapter 260, Laws of 1 975 1 st ex. sess . as it existed unti l Ju ly 1 ,  
1 979, RCW 9A.44 . 1 00(1 ) (a) , (b) , and (c) as it existed from Ju ly 1 ,  1 979, 
unti l June 1 1 ,  1 986, and RCW 9A.44 . 1 00(1 ) (a) , (b) , and (d) as it existed 
from June 1 1 ,  1 986, unti l  Ju ly 1 ,  1 988. 

Herrick's first offense was in 1 980, where he pied gu i lty to one count of indecent 

l iberties in violation of former RCW 9A.44 . 1 00 (1 979) . Herrick was convicted of two 

add itional counts of indecent l iberties under RCW 9A.44 . 1  00(b) in  1 985. They 

constituted as most serious offenses under RCW 9.94A.030(32)(u)(i) . These 

convictions counted toward h is strike offenses, and h is current convictions for ch i ld 

molestation counted as h is th i rd strike offense. The court d id not err in  sentencing 

Herrick to l ife without parole as a persistent offender. 

We affirm . 

WE CONCUR: 
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